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INTRO

In 2001, all the existing income tax rate brackets were reduced from intervals ranging from 15% - 39.6% down to 10% - 35%.  In 2003, the tax rate on capital gains and dividends was reduced to 15%.  Previously, dividends had been taxed at ordinary income rates and capital gains had been taxed at 20%.  On January 1, 2011, all of those tax rates will revert to their pre-2001 levels unless Congress acts before the end of 2010.

· The capital gains rate increase (15% to 20%) could push investment and commercial real estate transactions into 2010 (rather than 2011) so that sellers are assured of the 15% capital gains rate.  

· Fewer 1031 exchanges might occur because sellers may choose to realize their gains at a low tax rate and then receive the benefit of a stepped-up basis on their subsequent purchases.  
Carried Interest
Let’s move on to carried interest.  A carried interest is designed to act as an incentive for a general partner to maintain and enhance the value of a given real estate property so that the operation of the property is a value-added proposition.  The carried interest of the general partner(s) historically has been taxed at capital gains rates -- as have the gains of limited partners. 
Since the early months of 2010, IREM and CCIM Institute legislative staff have been monitoring Federal tax issues, including the controversial carried interest tax language. During the recent recession, Congress focused on extending several tax cuts set to expire at the end of 2010. In order to fund these extensions, Congress sought other sources of revenue. Included in the original legislation, H.R. 4213, is a provision to change the tax treatment on carried interest from capital gains to ordinary income. 
Currently, the capital gains rate is 15% and could jump as high as 39.5% if changed to ordinary income rates. Changing the tax treatment of carried interest would be detrimental to commercial real estate because taxing the general partner at an ordinary income rate would create a disincentive for real estate investment, further damaging an already fragile market.

 IREM and CCIM Institute members took this issue to their respective U.S. Congressional members during the 2010 Capitol Hill visits and participated in two concurrent Calls to Action urging elected officials to vote against this provision. Your efforts and consistent involvement in the carried interest tax issue have not gone unnoticed. 
In fact, because of your swift action, the Carried Interest language was completely removed from the "Tax Extenders" bill before it passed the U.S. Senate on July 20. We are very grateful that our elected officials listened to the voices of real estate professionals, thus removing this damaging provision from the bill. Despite the carried interest tax issue being defeated four times this year, we believe this issue may arise again in the near future.

Regardless of the outcome of the tax cuts, the Congressional tax-writing committees will begin a thorough examination of the tax base in 2011. 

· We expect quite a few proposals for broad tax reform.  

· Carried interest remains on the table as a pay-for.

· No proposals have been advanced to repair the depreciation system.  And a renewal of these proposals increases the likelihood of a carried interest pay-for.
Leasehold Improvements
IREM and CCIM also advocated for more favorable tax treatment for leasehold improvements.  The Small Business lending bill includes several provisions related to leasehold improvements.  

· An extension allowing first-year depreciation for 50 percent of the basis of certain qualified property.

· For the first time, investors may expense up to $250,000 of qualified leasehold, restaurant, and 2010 retail property improvement costs.
SMALL BUSINESS BILL
The small business bill, which was signed by the President in late September, also includes a number of other favorable tax provisions for CPMs and CCIMs:

· Extension of Section 179 expensing and increase of the maximum allowance from $250,000 up to $500,000 for tangible personal property.

· Self-employed individuals may deduct health insurance costs for themselves and their families when they compute their self-employment tax, but only for the 2010 tax year.  Premiums continue to be deductible for income tax purposes.

· Removes employer-provided cellular phones from “listed property” so their cost can be deducted or depreciated like other business property, without burdensome recordkeeping requirements.

